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In the Clerk's Office of the Supreme Court of Appeals at 
Richmond on the 2nd day of October, 1951. 
B~RTH,A LEE POINTER, 
against 
RICHARD ERNEST GREEN, .JR.~ 
Plaintiff in Error, 
Defendant in Error. 
From the Corporation Court of Danville. 
This is to certify that upon the petition of Bertha Lee 
Pointer a writ of error and supe-rsedeas has been awarded 
by one of the J_ustices of the Supreme Court of Appeals of 
Virginia on the 27th day of September, 1951, to a judgment 
. rendered by the Corporation Court of Danville on the 26th 
day of June, 1951, in the cause therein depending wherein 
-petitioner was plaintiff and Riehard Ernest Green, Jr., was 
defendant~ provided the petitioner or some one for her shidl 
enter into bond with sufficient security in the clerk's office. 
of the said Corporation Court in the penalty of Three Hun-
. dred Dollars, conditioned as the law directs. . 
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page 4 } Virginia: .· 'I 
In the Corporation Court of Danville. 
Bertha Lee Pointer 
v. 
Richard Ernest Green, Jr. 
ANSWER. 
The defendant, Richard Ernest Greene, .Jr., now comes and 
says that he is not indebted to the plaintiff in the above styled 
matter in any amount and further alleges that: 
1. The allegations of paragraph one of the notice of\motion 
are admitted. 
2. The allegations of paragraph two of the notice of motion 
are admitt.ed. 
3. The allegations of paragraph three of the notice of mo- . 
tion are denied. ' 
Wherefore this defendant ai::;ks to be hence dismissed with 
llis costs in this behalf expended. 
Respectfully submitted, 
RICH.ARD ERNEST GREENE, JR. 
By CHA.RLES R. WARREN, JR .. , Counsel 
Guardian ad litem for Richard Ernest. 
Green, Jr. 
CHARLES R. WARREN, JR., Cou:Q.sel 
Masonic Building 
Danville, Virginia 
• • • • • 
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page 11} B. 
· The Court instructs the jury that it is the duty of drivers 
to be vigilant in approaching intersections or crossings and 
to operate their vehicles under proper control and to keep a 
vigilant lookout for pedestrians. 
Given. 
A. M.A. 
page 12} C. 
The Court instructs the jury that the plaintiff had· the right 




pag·e _13} D. 
The Court instructs the jury that a person lawfully on the 
· public highway may rely on tho exercise of reasonable care 
by drivers of automobiles to avoid injury, and that the pl~in-
tiff, Bertha Pointer, in attempting to and in crossing the 
street. was not required to continuously look or listen for the 
approach of automobiles thereon, and if the jury believe .. from 
the evidence that defendant waA operating I1is automobile on 
said highway in a careless and negligent manner, and that the 
direct and proximate. cause of her injury was such careless 
and negligent conduct on his part, then the jury should find 
for the plaintiff, unless the jury believe from the evidence· 
that the plE!-intiff was guilty of negligence contributing to her 
own injury. 
Given. 
A. M:. A. 
page 14} E. 
The Court instructs the jury that fnilure to keep a proper 
lookout, or exceedin~ a speed reasonably safe under the cir-
cumstances or .failure to keep the vehicle under proper con-
Supreme -Court of' -Appeals of Virginia 
trol or failure to yield the rig·ht of way are each acts of negf 
ligence and if they believ~ from the e:vidence that the defend-
ant was ~negligent and that· his. negligentle:.was the proximate 
cause .of--the injuries sustained by -the plaintiff then the jury 
should find for the plaintiff.and· Ahould award her damages 
as will be fair and just compensation for -the injuries sus-
tained not to·exceed the amount sued for and that it is proper 
for them to take.into consideration the extent of the- injuries 
suffe~ed, the bodily pain and suffering and mental anguish 
enduFed by her and any injury to the health that has occurred 
as a result of her injuries. 
But if the jury befowes froni)the evidence that the plaintiff 
w:as guilty of negligence that contriht1ted to her injury they 
should find for the defcndafit.. , · . ') · - : -:.: -
Given. 
A. M.A. 
page 15 ~ ') '-"• 
The Court instructs the· jui:y tbat the law placed upon 
Bertha Pointer the dutv to use due care for her own safety 
and the law holds her fo the duty.. of se~in;g 'what· she should 
have seen; _the ref ore, if she should have se·en the Greene car 
and her failure so to do waA a contrib1,ting caus~ to this acci-
dent. she. cannot recover from the1 def e~dant.-- ·.' . L 
Given. 
' \ r·,f. I ) • •• ; • 
j '·.; ••. '· ,. 
.·ArM. A. 
page 16 ~ · .. 3. : ..... , : .. ... . \ .. 
·. -The Co'urf ·instructs the jury t.ha"f.ilt~e:·1aw1 ·requires a pe-
destrian to cross the street wherever possible only at inter-
sections and cross-walks, and in such a way as not to inter-
fere with the orderly pasf!age of vehicles. Should you find that 
Bertha Pointer violated this reimlation then she was guilty 
of negligence, and if such negligence contributed in anv meas-
ure to her injuries she cannot recover and your verdict must 
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page 17 ~ 4. 
The Court instructs the jury that even if the driver of the 
Greene car was operating at an excessive rate of speed and 
was negligent in not keeping1 a proper lookout this would not 
excuse Bertha Pointer for putting herself in the way of an 
oncoming car which, in the exercise of ordinary care, she 
could have discovered in time to have avoided the accident. 
Given. 
.A. M. A~ 
page 18 ~ 5. 
The Court instructs the jury that the burden of proof in 
this case is upon Bertha Pointer. She· must show by , the 
greater weig·ht of the evidence that Richard Greene, Jr. was 
guilty of negligence which was the sole proximate cause of 
this accident .. The Court further instructs you that even if 
you find that Richard Greene, Jr. was guilty of some negll-
gence, but further find that Bertha Pointer was also guilty 
of some negligence which contributed to her own injuries 
then she cannot recover. In other words, the negligence, if 
any, of Richard Greene, Jr. must be the only cause of her 
injuries before she can recover. 
Th~ burden of proving that the plaintiff was guilty of con-
tributory negligence is on the defendant. 
Given. 
A. l\f. A. 
page 19 ~ A. 
The Court instructs the jury that a pedestrian who by rea-
son of loss of memorv becam~e of an accident is unable to 
testify to.the events or her conduct immediately prior to the 
. impact, is under the law presumed to have used due ca,re. 
Refused. 
.A. M . .A. 
Supreme Court of Appeals of Vir~nia 1 
page 20} F. 
The Court instructs the jury that even though they may 
believe that Bertha Pointer contributed to her injury by cross-
ing the street when the car driven by Green was approaching, 
still if they believe from the evidence that the defendant, 
Green, discovered, or should have discovered, her peril in 
time by the exercise of reasonable care to have stopped his 
car and thus have avoided the accident and that he failed to 
exercise such care, then he was guilty of negligence and they 
should :find for the plaintiff. 
Refused. 
A. :\I. A. 
page 21 }- )Ve the jury finds for tbe plaintiff to the amount 
~~~~ -
page 22 } Virginia: 
L. 0. DAVIS, 
Foreman 
Corporation Court of Danville, on Monday, the 18th day of 
June., in the year 1951. 
• • • • 
This day came the parties, in person and by their attorneys, 
and the defendant having heretofore filed his anF;wer to plain-
tiff's motion for judgment the plaintiff now replied generally 
thereto, and issue was joined; thereupon came. the following 
jury of seven: M. P. Jordan, Leon 0. Davis, Frank F. Ab-
bott, E. Louis Rippe, Edwin H. Ragland, J osepb E. Wells, 
and Victor Lobl, wl10, upon examination being found duly 
qualified, were selected, tried and sworn according to law and 
the jurors aforesaid heard all the evidenee adduced in behalf 
of the plaintiff. Thereupon the defendant, by coun.sel, moved 
the Court to strike the plaintiff's evidence on the grounds 
that the evidence fails to show any negligence on the part of 
the defendant, which said motion, upon consideration by the 
uourt., is overruled. and the defendant excepts. 
Whereupon. the jury having heH td all the evidence adduced 
on behalf of both parties, the defendant again renewed her 
motion to strike the plaintiff's evidence on the grounds that 
Bertha Lee Pointer v. Richard Ernest Green, Jr. · , 7 
not only had the plaintiff f~iled to show prhnary negligence 
on the defendant's. part, but the evidence affirmatively showed 
plaintiff to have been guilty of contributory negligence. Which 
said motion, upon consideration by the Court: is overruled 
and the defendant excepts. · 
Thereupon, the jury having heard the arguments of coun-
sel and having received the instructions of the Court, retired 
to their room to consult of their verdict, and after some time 
returned into court with the 'following verdict, 
·page- 23 } ''We, the jm·y, on the issue joined, find for the 
· plaintiff, and fix her damages in the amount of 
$800.00''. 
· Thereupon, the said defendant, by counsel, moved the Court 
to set aside the verdict of the jury, and enter final judgment 
for the defendant., on the· grounds that the verdict was con-
trary to the law and the evidence in that the evidence failed to· 
show that the defendant was guilty of primary rlegligence, · 
but did show as a matter of law ·that the plaintiff was guilty 
of contributory neg#gence. ·which said motion the Court 
takes time to con~ider.' 
• • • 
page 25 } Virginia : 
Corporation Cour.t of Danville, on Tuesday, the 26th day of 
June, in the year 1951 . 
• •• • 
This day came the parties, by their attorneys, and the de-
fendant .at a prior day having moved the Court to set aside 
the verdict of the jury fa the sum of $800 against the defem}-
ant and in favor of the plaintiff~ on the grounds that. the ver-
dict Was' contrary to the law and the evidence and without 
evidence to support it, and on the further grounds that as a 
matter of law the plaintiff was imilty of contributQry negli-
gence ; awl the plaintiff having filed bis motion in writing to 
set aside the verdict of the Jury and grant the plaintiff a new 
trial on the grounds that the jury was given improper and in:.. 
correct instructions and tllat proper and correct instructions 
offered were refused by the Court; and the Court having 
heard arguments of counsel" in support of said motions, and 
having maturely considered same, doth overrule said plain-
tiff's motion, and being- now further advised of its opinion 
a:nd judgment to be rendered upon the said defendant's mo-
8 ,Supreme Court of Appeals of Virginia 
tion, for reason that the evidence shows plaintiff to be guilty 
of contributory negligence as a matter of law, the Court doth 
sustain said motion and doth accordingly, set aside the ver-
dict of the jury rendered in this case, and it is so ordered and 
adjudged, to which action of the Court plaintiff, by counsel, 
objected and excepted. 
And there being sufficient evidence before the Court to en-
able it to decip.e this case upon its merits, it is considered 
and ordered by the Court that the plaintiff take 
page 26 ~ nothing by her motion for judgment, but that the· 
· defendant go thereof without day, and recover 
· against the plaintiff his costs by him about his defense in this 
behalf expended, all of which above is ordered and adjudged, 
and to which action and judgment of the Court the plaintiff., · 
by counsel, objected and excepted . 
• • • 
page 29 ~ PLAI~TIFF'S NOTICE OF APPEAL AND AS-
SIGNMENT Oli, ERROR. 
Plaintiff hereby gives notice of appeal of her case to the 
Supreme Court of Appeals of Virginia, for a writ of error 
and superesdeas. 
The plaintiff assigns as error the following: 
1. The trial court erred in instructing the jury on contribu-
tory negligence since the same had not been pleaded nor 
shown by the plaintiff's evidence. 
2. The trial court erred in failing to give tl1e plaintiff's in-
struction #Fon the doctrine of last clear chance and #A on 
the presumption of due care by the plaintiff in case of loss of 
memory. 
3. The trial court erred in overruling plaintiff's motion for 
a new trial on the groundA of the above errors since they were 
so highly prejudicial that the jury awarded inadequate dam-
ages. 
4. The trial con rt erred in setting aside the verdict of the 
jury and entering judgment for the defendant. 
. . • 
BERTHA LEE POINTER 
Bv CREWS & CLEMENT 
· F. H. co:~rw .A.Y 
' Of Counsel 
• • • 
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Bertha Lee Pointer'( Colored). 
page 5 ~ 
• • • • 
BERTHA LEE POINTER (Colored), 
the plaintiff, the ·next witness called, having been first duly 
sworn, ,testified as follows: 
DIRECT EXAl\HN ... i\.TION. 
· By Mr. Conway: 
Q. Are you Bertha Lee Pointer T 
A. Yes, sir. 
Q. Where do you live Bertha Y 
.A. 223 Sou th Main Street. 
Q. What do you do? 
.A. Domestic work. 
Q. When did this accident occur Y 
A. Sixth of December, 1950. 
Q. Where did it occur? 
A. I came dowri South Main Street, past the Me-
page 6 ~ morial Hospital to Mount Vernon Church. I crossed 
the street there. Stopped to see if the red light was 
on and I proceeded across the street. · 
Q. Bertha, was the traffic stopped there at that time Y 
.A. Yes, sir. 
Q. That's going downtown 1 
A. Yes, sir. 
, Q. Do you recall where you stepped off the .sidewalk? 
A. In·front of Mount Vernon Church. In the walkway. 
Q .. In the walkway? 
A. Yes, sir. 
Q. Where was tbe bus? 
.A. .A.cross the street. On the other side. 
Q. Do you recall seeing the car that struck you at all? 
.A. I don't remember see.ing the car. 
Q .. When you started across the street, did you look down 
Main Street towards downtown? 
.A.. Yes, sir. 
Q. Was there any car coming at that timeT 
A. I didn't see anv car at all . 
. Page 7 ~ Q. What is, the first thing tl1at you recall after the 
accident, Bertha Y , 
.A. When I started acro~s the· street-I don't remember 
,anything after getting out in th~ street. , 
I 
-·- -- - -- - - ___ ... _ -- -· ·-"- -· ~ -- --- - - -----·-- - ·~-·-..-.-·- . ---· ---·-- ~ . ____ ---
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Berth.a Lee Pointer ( Colored). 
Q. When did you :fi.r~t come to! Where were you when you 
came to., regained consciousness 1 
A. I don't know where I was when I ·came to. I was on the 
way to the hospital; 
Q. Were you in an ambulance, . 
A. In an ambul~nce. I don't remember getting in an am-
bulance or picking me up at all. 
Q. Did you pass out again f 
A. Yes, sir. 
Q. When did you come to Y 
A. When I came to again I was in the hospital. Emer-
gency _ room. 
Q. How long were you in the hospital, Bertha Y 
A. From the sixth of December until the twenty-third of 
December. 
Q. How old are you? 
A. Fifty. 
Q. Did you suffer as a resuJt of this accident, 
page 8 } A. Yes, sir. I suffered dreadfully with my head, 
my shoulder and my leg. I suffer with my shoulder 
and leg now. Also my knee. . 
Q. How long were you out of work, Bertha? 
A. Until the first of March. 
Q. That's from the sixth of December until the first of 
March Y 
A. Sixth of December to the first of March. 
Q. What had you been making per week, Bertha? 
A. Twenty dollars a week. 
Q. What were your hospital and doctor bills, Bertha Y 
A. My hospital bill w&s $119.00, and my doctor's bill was 
$68.00. Dr .. Easley. And $10.00 with Dr. Dickerson. My 
glasses were $24.60. · 
Q. What time of,day was this? Do you remember? 
A. Beg pardon Y 
Q. What time of day was this T 
A. About 8 :30 when I was struck. 
Q. Did Mr. Green he-re como to see you in the hospital? 
A. Mr. Green came the afternoon they was getting ready 
to take me to Memorial Hospital to have X-rays. 
Q. Did 1\ilr. Green say anything, offer to do anything for 
youY 
page 9} A. He said he was sorry it happened. 
, Q. He said be wai:; sorry it happened Y 
A. Yes. I I 
1. 
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Bertha Lee Poinfe.r ( Colored). 
Q. Is that exactly what he said 7 
A. Yes, sir. 
Q. Did he off er to pay your da~ages or anything 7 
Mr. ·warren: If the Conrt please, I think :M:r. Conway is 
leading the witness here. He aRked what l\tlr. Gree·n said and 
she told him. I don ;t lmow what he did tell her. 
Q. Excuse .me, Mr. "\Varren. Did he say anything else! 
A. He said he was sorry it happened, wouldn't have bad 
it happen for anything. That be had the car insured anq 
would do anything for me be could. 
Mr. ·warren: If the Court please, I'm not going to ask 
for a mistrial or anything·. I hate to put the Court to ex-
pense or anyt~ing of th~t kind on th~s proposition. I'd like 
the Juryto he 1nstrnctecl to 1gnore those statements~ 
page 10 ~ Judge Aiken: (To the jury) It is not proper 
to take into conAideration the fact this Defendant 
may have had insurance. That is a matter that should ·not 
.be brought out in the trial. It stands on its own merits as 
to whose fault it ,1ms. So pleaRe disregard the statement of 
this witness that this young· man said he had insurance. Put 
that out of your mind. 
Q. Bertha, I think you got something mixed up here. This 
gentleman here didn't say anything like that did he f 
Mr. Warren: If the Court please, I'd like to have that 
point abandoned. I'd like to l1ave Mr. Conway change the 
subject, go on to something· else. I don·'t thiuk that has any 
relevancy here. · . 
Judge Aiken : He can ask such questions as he wants. Do 
you object to that question he asked Y 
Mr. v\7arren: Ym:;, sir. I'd like for him to 
page 11 ~ go- · 
Judge Aiken: Mr. ,varren1 I think she has a 
right to co~rect that statement. 
A. His daddy told me. He didn't ten me. 
Mr. Conway: I think that's all. 
12 ,Supr~:me Court of Appeals of Virginia 
Bertha Lee Pointer ( Colored). 
CROSS EXAMINATION. 
By Mr. Warren: . 
; ,1 
Q. Bertha., who "~ere you working for at the time? 
A. Mrs. Carter. Mrs. Garland Carter. Linden Drive, 
Forest Hills. 
Q. You were on your way to go to work at Mrs. Garland 
Carter's··who lives in Forest Hills. What time were you sup-
posed to be at work? 
A. Nine or nine :fifteen. 
Q. And when you go to Mrs. Carter's to go to work, how 
do you get there? · 
A. I catch the bus at Mount Vernon. 
Q. You catch the bus at,Mount Vernon ChurchY 
A. Yes, sir. . 
Q. Now when you came around the corner off of South 
Main Street going over to West Main, the bus was there T 
A. When I came around the corner T 
pag_e 12 } Q. Yesf 
A. No, sir. 
Q. When did the bus pull up? 
A. I was standing on the corner. 
Q. Did you holler for the bus driver to wait for you Y 
A. No. . 
Q. You did not! 
A. No, sir. 
Q. Was he picking up anybody or discharging any pas-
sengers Y 
A. I didn't see. 
Q. You didn't see him pick up anybody or see anybody 
get off? 
A. No. . . . 
Q. That was the bus you were going to catch to go to Mrs. 
Carter's? 
A. Yes, sir. 
Q. While you were there at the corner of Mount Vernon 
Church you looked down Main Street Y 
· A. Yes, sir. · 
Q. And you clid not see any carY 
page 13 ~ A. I did not see any car. 
A. No, sir. 
Q. You did not see any car? 
Q. Now, Bertha, when you are ,standing ther.e in front of 
Mount Vernon Methodist Church, you can see all the way 
Bertha Lee Pointer v. Richard Erneat Green, Jr. 13 
Bertha Lee Pointer ( Colored). 
down to. Holbrook Street can't you Y Do you ~ow where 
Holbrook Street is Y 
A. Yes. 
Q. You can s~e all the way clown there from in front of 
Mount Vernon Church can't you f 
A. Yes. 
Q. You can. Now you say you didn't see any car at all¥ 
A. I didn't see any car. 
Q. The stop light was on for traffic going down Main Street, 
coming· dowp.town? 
A. Yes. 
Q. There were two cars weren't th~re, or were there two 
cars parked between the stop light and the drive going· 
around in front of Mount Vernon Church! Were t4ere any 
cars stopped there Y · 
A. Between the drive g-oing around Mount Vernon Church Y 
I didn't see sir. 
page 14 r Q. Were there any cars stopped up above you Y 
A. Yes, sir. 
Q. But there weren't any down at the other side across the 
drive in front of the Chureh 1 
A. At the little "V" poinU 
Q. That's right? 
A. There were cars on that side. 
Q. Cars parked· down there too? 
A. Yes. 
Q. Cars parked aboYe you up towards Schoolfield way 1 
A. Yes. 
Q. Now did you cross in front of the car that was stopped 
up above the Mount Vernon Church· crossway th~re 7. 
A. Yes, sir. 
Q. You did cross in front of him? 
A. Yes. 
Q. Do you know who was clriving tlmt car? 
A. No. 
Q. Do you know Mr. Blair Kerns Y 
A. No, sir. 
page 15 r Q. You do not./ Now yo~ testi:fied jnst a moment 
ago, using the wordR that you 1.lSed Bertha, that 
you don't remember anything after stfl.rting acro13s the street. 
Is that righU · 
A. After I got out in the street, I don't remember any-
thing. 
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B,ertha Lee Pointer (Colored). 
Q. How far were you out in the street before you don't 
remember anything? How far do you remember getting out 
in the street, Bertha t 
.A. Well, about the middle way of the street. , 
Q. And you don't remember anything· after the middle way 
of the street f · 
A. No. 
Q. You do not? 
.A. No. 
Q. Then you cannot tell the jury whether you ran a·cr9ss 
the other half of the street or not can you Y · · 
A. I don't remember running. 
Q. You don't remember running? 
A. No. 
Q. Do you remember stopping in the middle of the street? 
A. No. 
page 16 } Q. You don't remember stopping., don't remem-
ber running across the other half of the street. 
Now, Bertha, you were going to catch this bus to g·o to your 
work? Is that right? You were· going to get on the bus tha~. 
was standing there t9 go to work? 
A. If I could get across the street in time I would get the 
bus. . 
Q. I see. If you could get across the street in time, yQu 
-were going to catch that bus. Now do you recall which way 
you were planning to ·get on the bus, whether you were going 
around the front of it or the back of it? 
A .. I go around the back of the bus. 
Q. You were going around the back. Now, you know where 
the crosswalk is there? 
A. Yes. 
· Q. Where was the bus with reference to this crosswalk Y 
A. Beg pardon T 
Q. Where .was the bus with reference to the crosswalk? 
Up towards .Schoolfield up above the crosswalk, this side of 
the crosswalk, or straddling tlrn crosswalk? ' 
A. I don't remember. 
page 17} Q. You don't remember? 
A. No. I don't remember. 
Q. When you looked over and saw the bus stop, do you 
remember knowin~ whether you would have to get out of the 
crosswalk to get the ·bus? 
A. No. 
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I 
Q. You don't remember thatT 
.A. ·No. 
Q. Did you ever hear any horn blow, Bertha Y 
.A. I don't remember a hor:p. blo,ying. . · 
Q. You don't remember a horn blowing. .And you . could 
have seen this Green car for two or three blocks i£ it had 
been there when you looked. Is that righH 
.A. I don't remember seeing the car. 
Q. I say if it had been there when you looked, you could 
have seen if for two or three blocks Y 
.A. I don't know. 
Q. If it had bean on the street there anywhere between 
Holbrook Street, or Avenue, and the Mount Vernon Meth-
odist Church you could have seen it, couldn't you, when you 
looked? 
A. I don't know. 
page 18 ~ Q. You don't know f 
\ A. No. 
Q. Bertha, did you know that there' was a stoplight facing 
downtown which stays green all the time directing automo-
biles out West Main Street? 
A. Stays green all the time? 
Q. Uh huh. 
A. No. 
Q. How long have you lived around down there? 
A. I've lived there since I was twenty-three. · 
Q. Since when f 
A. Twenty-three. 
Q. Did you ever p;o down the street! 
.A. Yes, sir. 
Q. liow did you go Y Ride or walk Y 
A. Ride the bus. 
Q. An~ y~m. never noticed that Iip:ht directing traffi<.: out 
W E.!St Mam bemg turned on all the time? 
A. No. . 
Q. Is there a traffic light at Broad and Main Street f You 
know where that is t 
· A. Yes, sir. · 
Q. Is there a ttafflc light there? 
page 19 ~ A. Yes. - .1 
Mr. Warren:· There is one~ I think tba t 1s all. 
I ! f 
"\ 
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R:ru-DIRECT EXAMI.NATION. 
By Mr. Conway: 
Q. Bertha, do you .recall where Holbrook Street is Y 
· A. Yes, sir. 
Q. Do you think that you could see down to Holbrook Street 
from the Mount Vernon Church! (Mr. Conway shows wit-
ness Plaintiff's Exhibit No. 3.) · 
A. Where is the church Y 
Q. The church is rig·ht there. (Mr. Conway indicates loca-
tion of church with reference to photograph.) l\fr. Warren 
asked whether you could see down there. You s~id you 
1 thought you could. Do you know which street this is ·Bertha Y 
A. That's Rison Street. 
Q. Where does that go? 
A. Down by the school. 
Q. There is .a street on the other ~ide there y· 
A. ·Yes. 
Q. ·What street is that f 
page 20 ~ A. Broad. 
Mr. C~mway: That's all. 
RE~CROSS EXAMINATION. 
By Mr. Warren: 
.- ,· 
• I 
Q. Now, Bertha, turn around where you can kind of look 
· at this picture a little bit. Now here is the white line in the 
center of the street. It looks like this picture probably was 
taken from the center of the street this way. Suppose you 
were over .fifteen or twenty feet this way over in front of the 
church, you could see all the way down, couldn't you Y · See 
now, this picture looks like it was taken right about the middle 
of the street. I don't know how wide it is. It's a right wide 
street. If this picture had been taken .fifteen or twenty feet 
further this way, over on the .sidewalk, you could see all the 
way down to Holbrook. One further thing. This was in the 
winter 1time when there were no leaves on the trees? Decem-
ber 6? 
A. December 6. 





Bertha Lee Pointer v. Richard Ernest Green, Jr. · 17 
Dr. Charles .A. Easley, Jr. 
page 37 ~· 
• 
DR. CHARLES A. EASLEY, JR., 
the next witness called on behalf of the Plaintiff, having been 
first duly sworn, testified as follows : 
(Dr. Easley 's qualifications were waived by the Defendant.) 
. . 
DIRECT EXAMINATION. · 
· By Mr. Conway: 
Q. You are Dr. Charles Easleyf 
A. r·am. 
Q. Did you treat Bertha Pointer for injuries sustained on 
December 61 
A. I,did. 
Q. Would you tell the Court and jury just what the history 
of the case was and the diagnosis, prognosis? · 
A. Well I was called to come to Winslow Hospital immedi-
ately on December 6. I have forgotten the day, but there had 
been an accident. The person injured in the accident was 
Bertha Pointer. I went over there immediately and saw ·her. 
Just as soon as· I received the cali, I went over 
page 38 ~ there. Very short interval after the accident. By 
the time I got there she was in a hospital bed in a 
private room and she was in a state of consciousness. She 
knew me, knew. where she was. The history obtained froJI!. 
her was she had been in an automobile accident a short while 
prior to coming to the hospital. She showed on examinGLtion 
a severe br,uise of the right and left frontal area. That is 
these two areas there. (Dr. Easley indicates areas on his 
head.) On the right side there was more bruise than on the 
left. She showed multiple contusions of the body. Superficial 
contusions with mqre contusions ·in the region of the right 
shoulder and right hip. She was treated. Nothing required 
an operation of any 'kind. Nothing required any sutur~s. 
She was X-rayed at the Memorial Hospital on the same day.· 
Her right shoulder, right hip and skull showed no evidence 
of fracture. We were trying to be doubly sure. she had no 
18 Supreme Oourt of Appeals of Virginia ,- ,·-
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fracture of the skull. We re-X-rayed the skull on the 18th 
of December. Still saw no evidence of fractured skull. The 
X-ray pictures of the right shoulder, right hip and rig·ht pelvis 
showed no evidence of fracture. Her progress in the hospital · . 
was satisfactory. She was discharged December 22. From· 
then on came to my office. She made the following 
page 39 r visits to my office: The first time she was seen. 
there after being· discharged from the hospital was 
on the 27th of Deember. At that time the swelling of the right 
frontal area was still in evidence. There was an accumula-
tion of blood beneath the skin, between the skin and bone that 
had not cleared up. She was seen again on the 3rd of Jan-
uary. The next time she was seen was on the 11th of January. 
At that time it had cleared up. However, she wasn't dis-
charged from my care until the 15th of February. At that 
time I felt her condition was satisfactory and she was dis-
charged. 
Q. Dr. Easley, is that sort of injury painfuH 
A. Yes, sir. She suffered a. considerable amount of head-
ache. Multiple bruises all over her body. Aches and pains 
over her. body. Particularly the right hip and right shoulder 
region as well as her head. , 
Q. Doctor, assuming· that a oerson was struck by an auto-
mobile with such an impact as to break the headlight on a 
car and thrown through the air some· short distance and there-: 
by rendered unconscio~s, is it possible that she lose her mem-
ory of events just immediat,ely prior thereto? 
page 40 r A. Well, I think she could lose her memory. I 
. think loss of memory is seen more frequently in 
cases of severe head injury where the event immediately pre-
ceding and during are pretty blank to a patient. They some-
times never recover memory of those instances. I think it is 
seen more frequently in severe head injury. I think it is seen 
in less degree depending entirely on the amount of brain in-
jury. The amount of brain injury u~ually is in direct pro-
portion to the length of time a person is unconscious. 
Mr. Conway: I think that's all . 
• 
page 42 ~ 
• • • • 
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RE-DIRECT EXAMINATION. 
By Mr. Conway: · 
Q. Doctor, do you recall definitely that Bertha told you she 
never lost consciousness T Did you ask her that question, or 
just your general impression 7 
A. After an injury that is one of the :first things I ask-
W ere you knocked unconscious 1 Bertha was entirely con- . 
scious when I saw her. I recall asking her. I don't recall her 
telling me she had been unconscious . 
• • • • • 
page 45} 
• • • 
OFFICER EUGENE McCAIN, 
the first witness called on behalf of the Defendant, having 
been ,first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Warren: . 
Q. · You are Sgt. E. G. McCain of the Danville Police De-
partment? 
A. That's right. 
Q. 1\fr. McCain, on the morning of December 6 I believe you 
received a call to go to Mount Vernon Church on West Main 
Street to investigate an accident which had happened there 
in which a pedestrain was struck by an automobile 
page 46} driven by Richard Ernest Green, Jr. Is that 
rig·htt 
A. That's right . 
. Q. When you went to the accident, got to the scene, will you 
tell these gentlemen of the jury and the Court please what 
you found? 
A. When I arrived, the pedestrain had been removed. 
There was nothing there except the Danville Traction & Pow~r 
Company bu~ and the automobile, Buick, driven by Richard 
20 Supreme Court of .Appeals of Virgini~ 
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Green which struck the pedestrain. The bus was parked 
paraIJel to the N ortb curb, or the right curb going towards 
Schoolfield, across the crosswalk. The automobile was parked 
parallel to the bus on the left side of the bus near the center 
of the street, with the right front wheel even with the left 
rear wheel of the bus. 
Q. Now right at this point, did the car and bus ever collide, 
come together Y 
A. No. I could:n't find any marks on either vehicle that they 
had collided. They were very close tog·ether. Probably two 
inches apart.· 
Q. Go. ahead Sir? 
A. There were skid 'marks in the street leading 
page 47 ~ up to the Bui'ck automobile from the direction of 
Broad Street towards Mount Vernon church where 
the tires had slid on the pavement, leaving very heavy marks .. 
The front tires slid twenty-eight feet, the rear ones thirty 
. feet. They veered to the right, or towards the right curb 
· about two feet. As if they were trying to change their course 
of travel. They were, at the point where they stopped, nine 
and a .half feet from the right curb, making approximately 
eleven·and a half feet from the start of sliding. The vehicle, 
the Buick, when it stopped, had the crosswalk blocked. The 
front bumper was about on or near the far side of the cross-
waJ.k, blocking the entire crosswalk, parallel to the bns which 
was also parked on the crosswal~. The driver of the vehicle 
was Richard Green. He told me that he struck this woman 
with the left front side of the car. The left front headlight 
lens was broken and the rim of tl1e headlight was bent. There 
was marks on the hood of the automobile from han~s I judged. 
Seemed to be .finger marks. And some clothing marks as if 
the body had gone against the car and hood. Then there was 
some blood in front of the vehicle about twelve ,or thirteen 
feet from the. front of the vehicle where I had been informed 
the pedestrain was lying after the collision. The 
page 48 ~ driver of the bus said he didn't see the collision. 
The driver of the vehicle, Mr. Green, said he WM 
proceeding out West Main Street about twenty or twenty-five 
miles; an hpur, the woman started from Mount Vernon ,Church 
and he saw her in the middle 'of the street and she started to 
run. He thought she was going to wait vntil he passed~ He 
blew the horn, if I remember his statement, and she started 
to run across in front of him. He struck her. He appli.ed 
his brakes and struck her. 
, Bertha Lee Pointer v. Richard Ernest Green, ·Jr. 21 
Eugene McCain. 
Q. Mr. McCain, let me ask you one question .. · Do you re-
call whether or not he told you that as he approached she was 
standing in the street and then started running? 
A. Yes, sir. I understood him to say that to my best recol-
lection. It's been six months. I haven't seen the boy since 
that time. I understood him to say she was standing in the 
street and then started to run when he first saw her. I talked 
to Bertha Lee Pointer, the pedestrain that was struck, later. 
She told me she started across the street- to catch the bus, had 
looked to the right, saw the vehicle approaching· and saw the 
red light to her left and thought that the traffic was 
page 49 r stopped, the light being red on her side, and started 
to cross the street. The vehicle struck her. 
Q. She did tell you she saw the car? 
A . .She saw the car at a distance. Not close. And at the 
same time saw the light. 
Q. Mr. McCain, this is a picture taken here a few days ago 
of the crosswalk. (Mr. Warren shows witness Plaintiff's Ex-
hibit No. 4.) I understand the bus stop extends quite a bit 
.above the crosswalk to down below the crosswalk. From ap-
proximately that point down to here? . 
A. That's right. It's painted yellow. _. 
Q. This picture was taken a few days ago, not intending to 
indicate where this particular bus was with reference to where 
the bus was at the time of the accident. It's just a bus that 
drove up and' the picture was taken~, '11ell the jury as close 
· as you an whether or not this bus is in approximately the posi-
tion of the other bus at the time of the accident, or up or down? 
Try to place .tha t bus? · · 
A. As I rememer, Mr. Warren-I don't have the exact spot 
· the wheel was standing at the time of the collision, but my 
remembrance is that the rear wheel of· the bus should have 
been a little bit ahead of where it is pictured. Ap-
page 50 ~ proximately the center of the crosswalk. 
. · · · Q. About how much. of the bus was hanging over 
beyond the· crosswalk if you recall Y 
A. The rear of the bus I would say was probably two or 
three feet to the rear of the crosswalk. 
Q. Anybody who was coming across and wanted to catch the 
bus would have to get out of the crosswalk? . 
A. Yes, sir. I took particular notice at the s~ene of col-
lision the crosswalk was blocked-have to go either to the 
front or rear. 
Mr. Warren: I think that's ,all. 
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CROSS EXAMINATION .. 
By Mr. Conway: . 
Q. Mr. l\foCaint how wide is the street f 
A. Forty-five feet. _ 
, 
, 
Q. I'd like for you to observe these pictures and sort of 
orient yourself again to th~ situation there and try to explain 
to us.something about the physical co11ditions. (Witness looks 
at Plaintiff's E;xhibits No. 1 througb 4,) Would Mr. Green 
have bee:n g·oing upg:r;ade or downgrade? .. 
A. Going up a slig·ht incline. The percentage of grade I'm 
not familiar with. But there is a slight incline from the street 
. directly in front of Stratford College up to the 
pag·e 51 ~ crosswaik at Mount Vernon Church. 
Q, And you say his rear wheels skidded thirty 
feet? 
4-. · That's right. 
Q. And his front wheels skidded twenty-eight feetY 
A. That's right. 
Q. W onld that indicat~ any defect in the brakes. to you 7 
A. No I wouldn't say there was enough defect. The amount 
of tread on the tires may have µccount. for the 1·ear ~heels 
sliding· before the front ,ones. I'm not familiar enough with 
hydraulic brakes to determine if both increase pressure simul-
taneously or one before the other .. I assume it's all simul-
taneously: I do kno-vy the tread on tile tir~s wa.s not too good 
on this automobile. I did see the front. I was ~xamining tl1e 
front of the automobile to getermine the point of impact. 
Q. Did you determine where tl1e point of impact was from 
debris~ glass, etc. Y . 
A. I couldn't place the point of impact exactly except an 
opinion which I formed due to the skid marks and the po~i-
tion of the c~r I placed ~be point of impact in. the crosswalk, 
but nearer the further side towards Schoolfield. That's my, 
op~ni~n. . 
page 52 ~ Q. You place the point of impact in the cross-
walk? 
A. Somewhere near the Ie£t line. Tbe vehicle came to rest 
in the crosswalk:. 
Q. Was there glass t4ere in the crosswalk f 
A. There was some. It was strewn ahead of the automobile 
to the West side of the crosswalk. 
Q. Did you make any measurement, or do you k~ow of your 
own recollection, whether there is any variation between the 
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distance from the curb of the Mount Vernon side marked for 
traffic here and over to the North side? 
A. No. I don't know whether the center line of the street 
is closer to ··one curb, or another if that is your question. 
Q. Yes, sir. . . , 
A. No, sir. I didn't determine that. I don't recall whether 
or not the center line was in the street at that time. I couldn't 
testify to that. But there was a crosswalk. 
Q. As far as you know the crosswalk is now in the· same 
place? 
A. Yes, sir. 
, Q. Are you familiar w~th the State police charts 
page 53 ~ of speed, the distance autom~biles travel, etc. f 
A. I am familiar. with some. charts. Not their 
. chart. I don't know which one you have reference to. But 
I know one chart refering to sliding.,a distance of thirty feet 
would indiate. a speed of approximately twenty-five miles an 
hour. 
Q. Is that for level surface? 
A. That was taken on level navement. 
Q. Were the brakes in proper working condition Y 
A. That's right. But I can't testify to the type of surface. 
They· vary the friction of tires. 
Q. Would that be with tires in good eonditionf 
A. Yes, sir. . 
Q. Would a car attempting to stop tend to stop more quickly 
going upgrade than it would on level? 
A. Provided al1 other things were equal, yes. 
Q. Would you demonstrate to the jury here and predicate 
your testimony . on the fact the bus is not necessarily in the 
same position it was that day where, in relationship to the 
bus, was the car? 
· A. As I remember, the ·right front wheel of the automobile 
was almost directly even with the left rear wheel of the bus. 
The bus being forward of this position. Place it forward with 
the bumper protruding over the edge of this cross-
.page 54 ~ walk as far as two and a half feet from bumper to 
, wheel. 
Q. Where ,was Bertha? · 
A. I didn't see her but I found some blood indicating the 
place. I don't know whether it was human blood. Tt wasn't 
analyzed. I was told by witnesses where she landed. It was 
some ten or twelve feet above the .crosswalk. 
Q. Where was that blood in relation to the front of the bus V 
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A. I don't remember the distance in relation to the front 
of the bus. I couldn't place it because I'm not familiar ex-
actly with the bus. 
Q. You 're not t 
A. No. But it was between twelve and fourteen feet·to the 
West of this crosswalk line, the furtherest line up Main Street. 
And it was twelve feet out from the curb. 
Q. Do you know how wide the bus is t 
A. The bus f Nat exactly. ';rhe limit ,on vehicles is eight 
feet so I'm certain it wouldn't· pass that. However, I would 
judge it, to be seven and a half feet. It's nearer that. 
Mr. Conway: I think that's all. 
I 
page 55 ~ - RE-DIRECT EXAMINATION. 
By Mr. Warren: 
Q. You say the front. wheels of the car were approximately 
in the center of this crosswalk at the time you got thereT 
A. Yes, sir. 
Q. You say the point of impact occurred-you put th~t ap-
proximately here. And you say there w.ere no marks or any-
thing to tell. You just put that at that point. Do you know 
he came to a stop at the second of impact! 
A. Judging from the glass I said being thrown forward it 
couldn't have occurred much further down the street or the 
gfass wouldn't have go_ne too far forward. The collision shat-
ters the gfass. It still maintains some morpentum of t}le ve-
hicle. Not enough to go any great deal of distance. I couldn't 
quote the mathematical formula. · 
Q. You really do not know the point of impact 1 
A. No, sir. . 
Q. Mr. Conway was trying to arrive a few minutes ago at 
the fact if there was any evidence of excessive speed on the 
part of the defendant? 
A. I couldn't determine any. 
Mr. Warren: ·That's all. 
page ·56} RE-CROSS EXAMINATION. 
By Mr. Conway : 
Q. What time did yoIJ. get there f 
A . .At 8 :35. I was working in front of t11e Post Office. Lt. 
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Biair Kerns. 
Barber came by in a car and aslred me to go up there.. He had 
to come to Police Court. Had to take care of Police Court. 
It was 8 :35 when I arrived. · 
Q. Was it after the ambulance left? 
A. Yes, sir. The ambulance had departed at that time.· I 
didn't see the pedestrain at all. . · 
Q. Did anyone give you any indication of how long the acci- • 
dent had occurredf 
Mr. Warren: I think that's a matter of proof rather than 
hearsay evidence. · · · 
Judge Aiken: Objection sustain~d. 
Mr. Conway: That's all. 
Witness stands aside. 
· MR. BLAIR.KERNS, · 
the next witness called on behalf of the Defendant, havfag been 
first duly sworn,. testified as follows : 
DIRECT EXAMINATION. 
By Mr. Warren: 
• • • • 
page 59} .. 
• • • • 
. Q. FrQm what you observed; Mr. Kerns, could you gi.ve any· 
idea of the speed of the Green car? 
· A. No. I don't think it was going at an excessive rate of 
'Speed. I imagine, just a rough guess, around twenty miles . 
an hour. 
Q. There was nothing about the speed of the car to attract 
your attention as being excessive Y 
A. No. 
Q. Did you hear any horn blowY 
A. No. 
\ 
Mr. Warren: I think that's all . 
• • • • • 
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MR. JACOB L()W~N~TEIN, 
1 , 
the next witness .called on behalf_ of the Def end ant, having been 
first duly sworn; testified as follows : 
DJRECT EXAMINATION. 
By Mr. Warren: 
Q .. What is your nameY 
A. Jacob Lowenstein. 
Q~ Mr. Lowenstein, were you riding· in the automobile of 
l\fr. Blair Kerns on the morning of December 6, 
page 61 ~ when Bertha Pointer was struck by a car being 
driven by Richard Ernest Green, J t. at the Mount 
Vernon 1Ghurch Y · 
A. Yes, sir. . . . . 
Q. Where were you ridmg in this car f· 
A. In the back of the car. 
Q. Where· was the car in which you were riding stopped 
at the time? I believe it was stopped at the time! 
A. Yes. The car was stopped in traffic. We were the sec-
ond car from the walkway. 
Q~ Were you the first or second? 
A. I think we were second. 
Q. Did you see Bertha Pointer l;Jef ore the accident occurred f 
· A. Yes. 
Q. Where was she f 
1 A. She _'\Vas running fro~ the direction of Mount Vernon 
Church. She ran between these cars into the street to catch 
the bus. 
Q. And you saw her run across there, Mr. Lowenstein? 
A. Yes. · 
Q. Did you see. the other car approach V The Green car f 
A. Yes. 
page 62 ~ Q. Would you atte~pt to give us some estimate 
of ·his speed f · 
A. I couldn't give an estimate of his speed. I thought at 
the time he would be able to stop the car before he hit her. I 
was surprised he hit her. 
Q. Was he driving at an excessive rate of speed 6l 
A. No. 
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Q. He was not? 
A. No. 
Mary Ann Harper. 
Q. Did you see Bertha Pointer come to a standstill or see 
her at any point in the middle of the street 1 
A. I saw her when the car hit her. 
Q. I'm talking about the middle of the street before she 
was struck. You say you saw hei: running before the car 
struck her. Did you see her approximately·in the middle of 
the streetY 
A. I saw her run across the street. 
Q. You are not in a position to say whether she stopped in 
the center of the street or whether she did not? 
A. No. 
. Q. But you 're positive that you saw her running across the 
street to catch the bus 1 
A. Yes. · 
Mr. Warren: I think that's all. 
page 63} CROSS EXAMINATION. 
By Mr. Conway: 
Q. Mr. Lowenstein, who else was in Mr. Kearns' car Y 
A. There was a lady in the front seat. I don't remember· 
the lady"s name. Mr~ Kearns picked me up. 
Q. Were you all engaged in conversation there T 
A. No~ 
Mr. Conway: You were not. That's all. 
Witness stands aside. 
. MISS MARY ANN HARPER, . 
the next witness called on behaf of the Defendant, having been · 
first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Warren: 
• • • • • 
' • \ I 
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page 66} 
• • • • • 
Q. Did you see Bertha 7 
A. After she got in the middle of the street. 
Q. What was she doing! 
A. Looking up the street, headed for the bus. 
Q. Did she stop and look down toward ·you Y 
. I 
A. No. She didn't look towards lJS. She was looking up to-
wards Main at the traffic I imagine. She never did look down 
the street. . 
Q. what did she do after you saw her f 
A. She came-she didn't come to a complete stop. Took a, 
few steps, then started running for the pus. 
Q. She started running for the bus Y 
A. That's right. ' 
Q. What attempts did Mr. Green here make to avoid hit-
' ting her? 
A. Well, lie slowed down considerably. Blew his horn. 
Q. Did he blow his horn f 
A. Yes. 
Q. Could you give me an idea what Mr. Green's speed was 
at the time you all were going up there Y 
p~e 67 } A. Between fifteen and twenty miles an hour. It 
couldn't have been very fast. 
Q. What gear was he in Y 
A. He had just changed from second to third. 
Q. I believe you mean high by third. He had just changed . 
into high?, 
A. Yes. 
Q. When he applied his brakes, did he keep going straight 
or did he swerve to try to avoid her Y 
A. He cut to _the right. 
Q. Where did the car come to rest f 
A. At the back wheel of the bus. 
Q. Did it ever strike the bus Y 
A. No. I don't think so. It was right up under the wheel 
part there. 
Q. And you tell this Court and jury Bertha Pointer did not 
look so far as you saw toward you all Y 
A. That's right. She didn't. 
Q. And she started running across the street f 
A. That's right. 
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Q. Approximately how far was your car from Bertha 
Pointer when she started running out in front of your car! 
I know you don't know exactly. But your best ap-
page 68} praisal of it? 
A. Well, I can't e.xactly say. He had blown the 
horn before I looked to see her in the street. As far as know-
ing the distance, I don't. 
Q. As soon as she started running, did he immediately try 
to stop? 
A. Yes. 
Mr. Warren: That's all. 
CROSS EXAMINATION. 
By Mr. Conway: 
Q. Miss Harper, you state from the time she started across 
the street she was always looking out West Main rather than 
· looking toward you all T 
A. That's right. 
Q. And did you observe her pretty closely! 
A. No, I didn't. Because I thought she was going to stop~ 
I didn't pay too much attention to her. He did slow up. Blew· -
his horn. He fig·ured as well as I did that she was going to 
stop. · 
Q. Was she never at any time looking towards you all f 
A. I didn't see her looking towards us at all. She looked 
up the street. She never did look down the street. 
page 69 } Q. Yon thought ~he was going to stopY 
A. Yes, sir. 
Mr. Conway: . That's all. 
Witness stands aside. 
RJCHARD ERNEST GRE1EN, JR., 
the Defendant, having been first duly sworn, testified as fol-
~~= . 
DIRECT EXAMINATION. 
By Mr. Warren: 
Q. You are Richard Ernest Green, Jr. and you were driving 
this car on the morning of December 6, when the accident hap-
pened up in front of Mount Vernon Church Y . 
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Richard Ernest Green, Jr .. 
.A. Yes, sir. , , 
Q. Approximately what time did the accident ·happen f 
.A. Approximately 8 :30. 
Q. Where were you going? 
.A. Going to Schoolfield School. 
Q. Who was in the car with you? - · 
A. Mary Ann Harper, Elizabeth and myself. 
Q. Did you come up Main Street!. 
A. ·Yes, sir. 
, ' 
Q. What was the light at Broad and Main when you got 
there? 
·page 70 } A. It was red. 
Q. Did you stop f 
A. Yes, sir. 
Q. After the light changed to green, I believ~ you then pro-
ceeded to go on out West Main 7 
A. Yes, sir. 
Q~ Now, Mr. Gre~m, is there a light directing traffic out 
West Main Street that burns continuously green f 
A. Yes, sir. There is now. 
Q. ·was that light there at that time? 
A. Yes, sir. It w~s. 
· Q. Now when did you .:first see Bertha T 
A. I saw Bertha right as she got out in the middle of the 
street. I saw her then looking up the street, as she said. . I 
blowed my horn. I slowed down. Then it looked like when 
we got right at her she ran towards the car, still looking up 
the street, to the back of the bus. 
Q. You blew your horn Y 
A. Yes, sir. When I seen her start running, that's when I 
hit iny brakes. 
Q. When you first saw her, was she stopped in 
page 71 } the middle of the street, or walking out Y 
· A. Well, I thought she stopped. She walked out, 
hesitated .looking up. I :fig11red she was stopping. 
Q. Did it seem to you she ha4 stopped Y 
A. It seemed to me she had. 
Q. Then she ran in front of your ~ar. Did you have any 
oppqrtunity to avoid 4er after she ran in front of your car? 
A. No, sir. I cut rig·ht into the bus trying to keep from l1it-' 
ting her. 
Q. I believe you cut away from her! 
A. Yes, sir. Away from her, but she was running. 
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Q. How far away from her were you when you blew your 
hornY . 
A. Well, I was parked at the light where the arrow is giv-
ing me the right of way when I saw her come out. I blew my 
horn. 
Q. Wbat was your speed! , 
A. I would say between fifteen and twenty. Right around 
twenty. 
Mr. Warren: That's all. 
CROSS EXAMINATION. 
By Mr. Conway: , 
Q. You say yon were down at the light when you 
page 72 ~ first saw Bertha Y 
A. Yes, sir. I was. 
Q. She was looking up "\Vest Main Street T 
A. Yes, sir. 
Q. Towards Schoolfield f 
A. Yes, sir. 
Q. And did she at any time look towards you Y 
A. Not as I remember Sir. She looked up the street. I re-
member that. That's when I blew my horn thinking she would 
look down and stop. I reduced my speed and when I got right 
at her she ran out. She·was running towards me. Toward 
the back of the bus. 
Q. When you saw her looking out West Main Street, you 
blew your horn Y 
A. Yes, sir. As well as I remember she was looking up the 
street and then she looked across the street to the bus driver, 
as well as I remember, holding up her hand for the bus driver. 
Q. At that time, in order to attract her attention, you blew 
your hornY 
- A. I blew my horn when I first seen her. 
Q. That was down at that light, 
page 73 r A. Yes, sir. I thought she would stop because 
she hesitated. 
Q. But she never looked towards you 7 
A. No, sir. 
Q. Even when you blew your horn Y 
A. Even when, I blew my horn. As far as I know, she never 
looked towards me. As far as I remember she was holding 
up her hand to tl1e bus driver. 
( i 
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Q. At that time you were down there at the lighU 
A. Yes, sir. . . · 
Mr. Conway: That's all. 
Mr. Warren: We rest. 
I• 
• • • • • ) I 
page 76} 
• • • • • 
INSTRUCTIONS NO. A through F were offered by ·the 
Plaintiff. 
Mr. Warren: Instruction No. A I do not think is ·good law 
and I certainly do not think a proper Instruction in this case 
because here is what this Instruction t~lls the jury to do. It 
says to ignore all of her testimony to the fact she looked and , 
didn't see this car and the mere fact she became rendered un~ 
conscious the jury is to presume that she was guilty of no 
negligence whatsoever and that she used due care 
page 77 ~ for her own safety. Well, her statement accord-
, ing to her own recollection was she looked and did . 
not see this car approaching." I think the law clearly holds 
. that she is presumed to have seen what she should have seen 
and she said she looked. 
· Mr. Conway: That was an Instruction I.bad prior to lunch-
time. I think Mr. Warren is confused about her testimony. 
She said when she started across the street. she looked and 
saw no ca1~ coming. After she got out into the street her mind 
is a complete blank according to her testimony and my propo-
. sition is that it's just exactly as if she had been killed. We 
would presume that she used due care prior to her injury. I 
say that that proposition of the law as far as I know, have 
been able to find, has not been decided in Virginia. Of course 
the proposition in regard fo · death has been. Stratton v. Berg-
man, 192 S. E. 813; 169 Va. 2·49. However it has been decided 
in all these cases here in neighboring .States. 
page 78 ~ Judge Aiken : It don't strike me as proper ma-
terial to be given the jury. The Court refuses In-
struction A. · 
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· .. r_ Mr. Conway: ·Exception.···· . . 
Mr. Warren: Instruction B. There·- is nothing-:1.n:tlie law 
that I know of that requires an automobile or vehicle to re-
duce speed at an intersection., '!'he law r"equires -it. b&-0,pe~ated 
with due care, proper eontroi,and lookout. I donJt,.know of 
any law that requires a vehicle to reduce speed when ap-
proaching an intersection._ _. ~-· 
. Mr. Conway: That proposition-Sawyer v. Blankenship, 
160 Va. 615. And. cited also in 96 A. L. R. 786. 
IN.STRUCTION B was amended by the Court and given by 
the ,Court as ,amended~ ... · 1 - • • ., , -
' 
, Mr. Warren.: .. Instruction .. C, if the Court please, says: The 
Court instructs the ,jury the Plaintiff had the rig·ht o:i- ·way-
ove:r the Defendant if she was crossing the street 
page 79 } at &n inters-ection or if she were attempting.- to-
board .a bus .. I -think the Court already ruled she· 
had the right of .way. We, of course wish to except to the-
ruling and incbide it in- here. We object to the instruction 
as we feel she did not have the right of way. Here is one otherj 
thing in there.- Ldon 't ·know whe~e he gets the proposition 
if she were crossing the street at an intersection or attempting 
to-board a bus.r- . 
Mr. Conway: · I'd like to call your attention to the Statute 
on that. 46-246. 
INSTRUCTION -C was amended by the Court and given 
by the Courtas amended. Mr. Conw~y objected to the amend-
ment of Instruction C by the Court. 
. . 
Mr. Warre:p.: Instruction D. Now, if the -Court please, that 
fails to take into consideration in any way whatsoever the pos-
sible contributory neglig·ence of whicp. she might have been 
guilty. · .. · : 
Mr. Conway:, If Your Honor please, I object to any amend.; 
ment on the grounds the Defendant did not plead contributory 
· negligence. . · 
page 80 } Judge Aiken: The Court takes the position con-
trihq.tory negligence appears from the evidence of 
the Plaintiff. .:J • •• 
1
: 
Mr. Conway: ,-, My position is that there was no evidence of 
contributory negligence entered as evidence.'. I except to the 
ame~dment of Instruction D. · 
• l, '-
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INSTRUCTION D was amended by the Court and given by 
the Court as amended. 
Mr. Warren:, Instruction E t have the same objection to. 
Mr. Conway: I have the same objection to amendment. 
INSTRUCTION E was amended by the Court and given 
by the Court as amended. Mr~ ·Conway excepted to the amend-
ment. 
Mr. Conway: I am offering Instruction F since the Court 
has. instructed the jury on contributory negligence. In other 
words, I don't believe an instruction on last clear cha:Q.ce 
would be proper unless there were evidence of contributory 
negligence and could be used as a defense in this 
page 81 ~ case. My position is that there was no evidence 
· shown by the Plaintiff's' evidence of contributory 
neglegence and it is not proper to allow it to be considered as 
a defense since it was not pleaded. But since the Court has 
overruled me on that, I am o:ffeting this. 
Mr. Warren: We object to the giving of this instruction 
in any form since when the Plaintiff' relies on the doctrine of 
last clear chance the burden shifts .to the Plaintiff to show. by 
affirmative evidence that there was actually a last clear chance 
on the part of the Defendant to have avoided the injury after 
having discovered the position of peril of the Plaintiff. There 
has been absolutely no evidence introduced here to show· that 
he had any opportunity to avoid her after he discovered her 
position of peril. She did not get in a position of pe1il until 
she crossed over the center of the street. All the evidence as 
to how she crossed the center of the street was 
page 82 ~ she was running. That's when ~er peril origi,-
. nated. There~s absolutely no evidence to show 
any opportunity to stop prior to avoid hitting her. I don't 
think an instruction on last clear chance is in -any way proper 
in this hearing. 
Mr. ,Conway: If the Court please, I believe that the Defend-
ant's witness, Mary Ann Harper testified that Bertha was 
walking not running and, of course, she stated that she was 
not running. And both Mary Ann Harper and the Defendant 
Green on Direct and Cross Examination stated that they saw 
her come out into the middle of the street. Green said· that 
she stopped. :Mary Ann Harper said that she hesitated, 
slowed up, but never looked towards the appr9aching car. 
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Green stated that at that time he.was at the stop light which 
according to the photographs was a very considerable dis-
. tance, that he blew his horn, but at that time took no other 
precautions. , · 
Judge Aiken: Where is the evidence here he failed to do 
all he could after seeing she wa~ in a position of peril and 
unable to extricate herself from· it? 
page 83 ~ · Mr. Conway: The Plaintiff's position is, Your 
Honor, that the Defendant Green stated une-
quivocally he saw her and observed that she was not looking 
toward him, he blew his horn, still she did not look toward him. 
Under those circumstances she was continuing to walk or to 
run according to his testimony. He thought she was going 
to stop. 
Judge Aiken: Instruction F will be refused. 
Mr._ Conway: Exception. 
Judge Aiken: I believe that disposes of all the Plaint~ff 's , 
Instructions. 
INiSTRUCTIONS 1 through 5 were offered by the De-
fendant. 
Mr. Conway: Instruction 1. My objection to that is 
based on the last clear chance doctrine. Green had no right_ 
to assume she was going to extricate herself, use due care, 
when she apparently was not doing so. 
page 84 ~ INSTRUCTION No. 1 was withdrawn by the 
Defendant. _ 
Mr. Conway: Instruction No. 2. If Your Honor please, I 
have the same objection to that. Contributory negligence. 
Judge Aiken : You don't think there is any evidence of 
contributory negligence in the record. 
Mr. Conway: I don't deny evidence of contributory negli-
gence as far as the Defendant's evidence is concerned. As 
far as the Plaintiff's evidence is concerned, I do. 
Judge Aiken: Instruction No. 2 will be given. 
Mr. Conway: Exception. 
Mr. Conway: I do not have any objection to Instruction 
No. 3 other than the same objection in regard to contribu-
tory negligence and also the statement '' at right -angles and 
not diagonally". Of course this crosswalk was not at right 
angles. I would appreciate it if the Court would amend that. 
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page 85 } .INSTRUCTION NO. 3 was amended by the C()urt 
and given by the Court as amended. · 
Mr. Warren: No objection to the amendment of Instruc-
tion No. 3. ·· 
~fr. C(mway: My only objection to Instruction No.- 3 is-the 
same I had to Instruction No. 2. 1 • 
. Mr. Conway: No objection to· Instruction No.' 4 other than 
the same objection I had to No. 2. 
· INSTRUCTION NO. 4 was given by the Court as offered .. 
Mr. Conway: Instruction ~o. 5 I think fails to contemplate 
the last clear chance. 
INSTRUCTION NO. 5 was amended by the Court and given 
by the Court as amended. No objection by the Defendant to 
the ·.amendment. , 
¥r. Conway: I'd like to note at this time that the Plain-
tiff excepted to all of the Instructions of tlie Defendant . 
• • • • • 
A 1Copy-Teste: 
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